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UFFICEC ™ MANAGEMENT AND @ - .
BUDLET

Govemn’msl:vdde implementation of
the Drug-Free Workplace Act of 1988

acENCY: Office of Management sr.d
Budget. L

- acnox Notice. .

sUMMARY: This Notice provides
information, in the form of nonbinding
questions and answers, to assist the
public in meeting the requirements of -
the Drug-Free Workplace Act of 1988
The Office of Management and Budget
{OMB] coordinated regulatory
development with over 30 Federal
sgencies lo ensure uaiform,
governmentwide implementation of this
Act. As 8 consequence, OMB is ofTering
this governmentwide non-regulatory

- guidance.-

Part of the omnibus drug legislation
enacted November 18, 1988 is the Drug-
Free Workplace Act of 1888 (Pub. L. 100-
690, title V, subtitle D). This statute
requires contractors and grantees of -
Federel agencies to certily that they will
previde drug-free workplaces. Making
the required certification is a
precondition of receiving a coniract or
grarnt from a Federa! agency after March
18, 1989. .

Regulatory requirements pertainirg to
contractors ere detailed in a final rule
appearing in today's Federal Register
This rule amends the Federal
Acquisition Regulation (FAR).
Regulatory requirements pertaining to
grantees are detailed in a final comimon
rule also eappearing in today's Federal
Register. The preamble 1o the grantee -
comrmon rule answers questions

. pertaining to grants or to contracts-and-

grants, but does not address questions
pertaining cnly to contracts.

FOR FURTHER INFORMATION CONTACTY”
For grants, contact Barbara F. Kahlow,

" Financial Manogement Division, OMB,

(telephone 202-335-3053). For contracts,
contact Robert Neal, Office of Federal
Procurement Policy, OMB, (telephone
202-395-6810).

SUPPLEMENTARY INFORMATION:

Response to Questions

See the common preamble to the
grantee final common rule for detailed

- response to most questions on

requiremen!s on contractors and

_ granlees. . . '

1. Question—What is a minimum set
of components for en employer program

". 10 meet the requirements of the Drug-

Free Workplace Act?

Answer—Each employer must meet
the specific requirements of the Act with
‘s good faith effort, including having a

polfcy slatement and e drug awareness

program. Neitber the law nor the final - ~
rules require employers o establish an -

Employee Assfslance Program (EAP), to
conduc! any drug tesling. or to
incorporate any particular component in

‘. an employer’s program. —

2 Question—\Whst are examples of

" other possible components of an - -
employer drug-free workplace program

for contraclors snd grantees? S

Answer—Here {s a partial lisf of othes
possible components of an employes
program. The list is provided for
information only: there is no intention
for the Federal Government 1o require
sny particular component.-

Employee Educotion

e Conduct education/outreach of
employees/families via: -
—Discussion groups on drug abuse/

company policy
—Videotapes/pamphlets on drugs in

workplace
—Brown bag lunch discussions
—Communication of available employee

assistance ) .
—Communication of available health

berefis for drug/alcohol treatment

Ermployee Assistance

e Establish en EAP

¢ ldentify trcatment resources

* Assemble resource file on providers
of assistance - ‘

¢ Provide problem assessments

¢ Provide confidential counselling

¢ Provide referral to counselling and/
or treatment .

¢ Provide crisis intervention

e Establish hot-line ’

¢ Provide fumily support services

¢ Conduc! followup during and after
treatment

* Conduct evaluation of job
performarce pre- and post-program
contact

¢ Review insurance coverage (o
include ovtpaticnt as well as inpatient
treatment)

¢ Institute mechanism to review-
employee complaints

Supervisory Training

¢ Conduct management/supervisory/
union training on: .
—Drug Abuse education |
—Signs and symptoms of drug use
—Company policy on drug use

- ——Employee assistance resources

—How to deal with an employee
- suspected of drug use

‘e—}ow and when 1o take disciplinary -

sction
Drug Detection

of:

* Institute a program of drug testing -

—All employees—lesting of applicants
or pre-employment; testingof - -
employees based on reasanable -
suspicion, post sccident, during and -
afler counselling and/or rehabilitation

—Employees in health and safety or
national security sensitive positions—
random unannounced lesting

o Increase security

3. Question—What are examples of
some model drug-free workplace
programs? '

Answer—Both the Department of
Health and Human Services' National
Institute on Drug Abuse (NIDA) and the
U.S. Chamber of Commerce have
identified severa] model programs. For
further information on these or other
models or on programs tg combat drug
abuse in the workplace, call the NIDA
toll-free employer help-line on: 800-843-
4971. NIDA also hes a clearinghouse for
general information on controlling
alcohol and drug abuse. That number is
301-468-2600. The address of the
National Clearinghouse for Alcohol and
Drug Information is Box 2345, Rockville,
MD 20852 Currently, the Federal
Government does not have an example
of a model program for & smal}
employer.

Examples include the following:

A lerge chemical company—EAP
contracted out, including: seminars,
assessment, short-term counselling end
referral, supervisory training, and
followup monitoring: some local sites
have drug testifig for cause. post .
accident, and for safety-critical jobs. .

A large automotive manufacturing
company—EAP contracted out,
including: crisis Intervention and
treatment for employees and immediate
family, counselling, referral to
counselors/therapists or inpatient/
oulpaliert treatment; hotline;
considering drug testing.

" A major contractor—EAP for
employees and their dependents,
including: education, counselling,
sssessment, referral; hotline;
management/supervisory training:
alcoho!/drug testing of applicants:
alcohol/drug testing of employees based
on reasonable suspicion or for cause;
preventive alcohol/drug testing of
corporate officers, employees in safety-
sensitive or security-sensitive positions;
inspections; trained dogs.

A mid-sized electrical company—EAP
including counselling and management/
supervisory training. drug testing of
applicants and of employecs for cause.

4. Question—Is the retail purchase of
utility services by the Federal
Government covered by the FAR and, .
therefore, subject to the Aci? .-



-~

Answer—Yes. Federal puréhnié: of .

olility services are covered under - -
subpart83of the FAR. - = - -

3. Question—Is an order issued -
gursuant to a basic ordering agreement
covered by the FAR and. therefore,
subject to the Act? o

Answer—Yes. Basic ordering
egreements are covered under subpart
18.7 of the FAR. Orders exceeding
§25.000 issued under basic ordering
“agreements are subject to the Act

8. Question—What are examples of
Federal contracts that are not :
“prccurement contracis?

Answer—Contracts rot covered by
the FAR. e.g., any other acquisition
cortract for real or personal property or
services not subject to the FAR. An
example is cortracts for obtaining goods
snd services for post exchanges on
military bases.

7. Question—Are oil and gas leases
with the Federz] Covernment covered
by the FAR?

Answer—No. These types of contracts
£e not covered under the FAR.

8. Questicn—Are ceritracts to buy
timber {rem the Federal Government
covered by the FAR?

Answer—No. These tyvpes of contracts
€:e not covered by the FAR.

9. Question—Are FSLIC and FDIC
cortracis for deposit insurance covered
by the FAR? ‘

Answer—No. These types of contrscts
&re not covered by the FAR. -

10. Question—Dces selling U.S.
savings bonds or acting as a depository
for the Department cf the Treasury
corstilute a procurement contract?

Arswer—No. °

~

1. Qu‘eslibn-Js liie .rece'l;:l of funds
by an individual pursuant to an imprest-
fund transaction covered by the FAR?

Answer—Yes: however, the Act is not

applicable beczuse imprest fund -
trunsactions do not exceed the $25,000
threshold. RS
12. Question—Is an order issued - °
against a requirements contract or an,
indefinite quantity contract covered by
the Drug-Free Workplace Act when the
order is reasonably expected to exceed

Answer—Yes, ’ o

13. Question—If a single firm has
several contracts that when added
together totsl $25.000 or more, is the firm
subject lo the Ac!?

Answer—Na. A firm would be subject
to the Act oaly if the value of a single
contract is $25.000 cr more.

14. Question—Does the FAR, which is
issued jointly by three agencies (the
Department of Defense, the General
Services Admiristration, and the
National Aeronautics and Space
Administration). apply ‘o coatract
a:vards by other executive agencies?

Answer—Yes.

15. Question—Do Drug-Free
Workplace Act requirements apply to
subconiracis?

Answer—No.

16. Question—Under the Act. can an
agency impose any additional
requirements, beyond those in the
common rule. on grantees?

Arswer—No. Both the January 31,
1989, grantee interim finel common rule

nd the grantee final common rule
indicate that the grantee common rule is
the sole authority for implementing the
Act and that no se;parate ageacy
guidance is authorized under the Act.

Ty, Quektione\\fhal is section 530p-—+"
- the omnibue drug ey dition‘and

];.932.‘.. .
will it be implemernced? - '

Answer—Section 5301 of the Anti-
Drug Abuse Act of 1988, Pub. L. 100-690.
302 Stat. 4310 (codified a1 21 U.S.C. -
section 853a) is another. separate part ¢
the omnibus drug legislation thst
included the Drug-Free \Workplace Act
of 1988. Section 5301 deals with denial _
of cerlain Federal benefits for persons
convicted of drug offenses. Denial
decisions are made by Fedcral and State
judges. The Department of Justice wi!l
be directing implementation. Questiors
should be addressed to: Director, Drvg
Offense/Deniel of Federal Benefits
Project. Office of Justice Programs,
Department of Justice. 633 Indisna
Avenue, N\, Washington, DC 20531;
telephone: 202-397-0630.

18. Question—How will the Drug-Free
Workplace Act be enforced?

Answer—Under the Act. certificalions
are required from contractors and
grantees. Also, as part of normal Federal
contract and grant administration,
compliance will be checked.
Additionally. as part of ncrmal Federsl
auditing. compliance will be checked.
And. lastly, as part of grantees’ Single
Audits. compliance checking will be
required. OMB's compliance
supplements for State urd local
governments and for other entities will
include a requirement for such
compliance checking.

Dated: May 20. 1990.
Frank Hodsoll, )
Executive Associcte Director.
[FR Doc. 90-12386 Filed 5-24-90: 8:45 amj
SILLUING COOE 3110-01-M
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- Department of Agriculturo -
. r*m Prx 3017 o
Depaﬁment of Energy .

©10 CFRPART 1038 -
Small Busbm Adminlstraﬂon '
© 43 CFR PART 148

Nationa!l Aeronautics and Space
Administration

14 CFR PART 1288
Department of Commerce

-

15 CFR PART 26
Department of State
22 CFR PART 137

International Development
Cooperation Agency

Agency for International Development
22 CFR PART 208

_ Peace Corps

22 CFR PART 310 _

United States Information Age_ncy

22 CFRPART 513 N
inter-American Foundation

22 CFR PART 1006

African Development Foundation

22 CFR PART 1508

Department of Housing and Urban ‘
Development

24 CFR PART 24
Department of Justice
28 CFR PART 07
Dgp;mnent of Labor

20 cFR PART 98

Federal Mediation and Conciliation
Service

29 CFR PART 14714
Department of thé Treasury
31 CFR PART 19

_ Department of Defense
' 32 CFR PART 200

,' Department of Eductﬁon

' ~umnnu

~ Administration -

National Archives and meordt .

36 CFR PART 1208 B :
Department of Veterans Atfairs
38 CFRPART 44 S
Environmental Protection Agency -
scocrRpaRTsa .
General Services Administration
41 CFR PART 105-08 '
Department of the Intedor

43 CFRPART 12

Federal Emergency Management
Agency :

44 CFR PART 17

Department of Health and Human
Services -

4S5 CFR PART 78

National Science Foundation
45 CFR PARY 620

National Foundation on the Aris and
the Humanthties

Nationa! Endowment for the Arts
45 CFR nn 1154

Hational Endowment for the
Humanities

4S CFRPART 1169 .
‘

Institute of Museum Services

4S CFR PART 1185 .
ACTION : ’ )
&5 CFR PART 1228 '

Commission on th'o'Bicentennbl of the
United States Constitution

45 CFR PART 20168

Department of Transportation
49 CFR PART 29

Government-Wide Requlrcrnent.n for
Drug-Freo Workplace (Gnnu)

AGENCIES: Department of Agnculture.
Depariment of Commerce, Department
of Defense, Department of Education,
Department of Energy, Department of
Health and Human Services,
Department of Housing and Urban
Dcvelopment, Department of the = -
Interior, Depariment of Justice, -
Department of Labor, Department of
State, Depsrtment of Transportation, - -
Department of the Treasury, Depariment

.- of Veterans Affalrs, ACTION, African

Development Foundation, Agency for
International Development, Commission
on'the Bicentennial of the United States

- Constitution, Environmental Protection
. Agency, Federal Emergency

Management Agency, Federa! Mediation
and Conciliation Service, Gereral
Services Adminfstration, Institute of
Museum Services, Inter-American
Foundation, National Aeronsautics and

. Space Administration, National

Archives and Records Administration,
National Endowment for the Arts,
Natjonal Endowment for the
Humanities, National Science -
Foundation, Peace Corps, Smal}
Business Administration, United States
Information Agency.

AcToN: Final rule.

SUMMARY: The Drug-Free Workplace
Act of 1988 reguires that 8!l grantees
receiving grants from any Federal
agency certify to that agency that they
will maintain a drug-free workplace, or,
in the case of & grantee who is an
individual, certify to the agency that his
or her conduct of grant activity will be
drug-free. This government-wide rule is
for the purpose of implementing the
statutory requirements. It directs that
grantees take sieps to provide s drug-
free workplace in accordance with the
Act The rule amends an interim final
rule published January 31, 1939, in
response to public comment.

DATES: This rule is effeclive july 24,
1990, except for the certification
requirement of § 830 (c) and (d)

* for States and State agencies which is

effective June 25, 1990. Compliance is
authorized immediately. However, the
Department of Education is required to
submit the final rule to Congress for
review. See Education’s sgency-specific
preamble below.

FOR FURTHER INFORMATION CONTACT:
See agency-specific preambles for the
contacl person for each agency.

SUPPLEMENTARY INFORMATION: As part
of the omnibus drug legislation enacted
November 18, 1888, Congress passed the
Drug-Free Workplace Act of 1988 (Pub.
L. 100-690, Title V, Subtitle D; 41 U.S.C.
701 et seq.). This statule requires
contractors and grentees of Federal
agencies to certify that they will provide

drug-free workplaces: or, in the case of & .
" . grantee who is an individual, certify to

the agency that his or her conduct of the
grant will be drug-free. Making the
required certification is a precondition
for receiving a contrect or grant from &
Feders] agency.

The Federal sgencies published an
interim final rule on this subject Jancary
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31, 1989 (53 FR, 4846), requesting public
comments on il The réquirements-of the
Interim final rule became applicable on
March 18, 1989. The a encies recejved .
95 comments, which tiey have
reviewed. The responses io the "7, .
_cemments are discussed below, |
Drug-lree workplace requirements )

pertaining to'coniractors will be found
in a separate final rule amending the
Federa] Acquisition Regulation (FAR: 48
CFR subparts 9.4, 23.5,and £22). This .
gsvernment-wide commen rulemaking _
concerns only grants (including
cooperalive agreements). This common
rule will be the sole autharity for .
fplementing the Act. Le.. tRere will be
O separate 2gency guidaace issued.
Because the statute makes use of
existing suspension and debarment
remedies for noncempliince with drug-
free workplace requirements, the
agencies have deterined to implement
t'.e statute through 2n amendrient {o the
existing government-wide . ~ .
RCRprécererment suspension-and. . .
Cebarment ccremoa rule. Using this
vehicle will ellow the agencies to take
édvantege of exisiing admicistrative
procedures ar.d deﬁ:‘.i!ions.,min:’mizing
regulatory duplication. - .o

Saction-By-Section Anazlysis - -

This portion of the preamble discusses
the amer.dments made by this rule to the
interim final government-wide drug-free
workplace coremon rule as published cn
January 31, 1839, This secticn-by-section
" &nalysis does not attempt to describe
the eatire drug-free workplace rule. only
those portions added or chenged by this
fical rule.. | L .
Section .__-_-_605 Definitions - : -

In the definition of “cortrolled
substence.” citatioss to regulatians .
implementing the Controlled Substences
Act have been corrected 1o refer to 21
CrRpart1308. - . - ... . -
" The definition of “employee™ has been
made more specific. An employee now
includes all “direcy charge™ employees
(i.e. those whose services are directly
and explicitly paid for by grant funds)
and “indirect charge” employees (i.e.
those members of the grantee's.
o:ganization who perform support or

cverhead functions related to the grant

and for which the Federal Covernment -
Pays ils share of expenses under the

grant program). (The terms “direct . . . '
charge and indirect charge™ come from

ces! principles in OMB Circular A-21,
A-87. and A-122). Among indircet- -
charge employees, those whose impact
or involyement is insignificant to the .

performance of the grart are exempted -

from Coverage.

Any otker person who i3 on the. Ay
g-antee’s payroll and works in any. .
activity uncer the grant even if not paid
from grant funds, is also censidered 1o
be an employee. Temporary ersonnel |
and consullants whoare on the . T
grantee’s payroll are covered. Similar_ .
workers who are notonthe grantee's
own payToll {e.g.. who are 6n the payroll
of centractors werking for the rantee)
are not covered. even if theit pi)’sicsl, )

place of employment Is in'the grantee’s. .

ccvered workplace. Likewise, _
veleateess. even if used 1o help'meet a
mztcking requirement, are not
emiloyres for purposes of this rule.

In the defiriticn of “grant.” editosial
cherges 1o the refererce to the common
rule cn grarts management were made.
TLe definition of "grantec" specifies that
a Federal agency that received a grant’
frem another Federsl agency is hot
considered a grantee for Furposes of this
rule. For convenience of parties that™
fmay use this rule but rot the entire
ronprecurement sussensica and
debarment rule, the definition of “State"
fzom the suspensicn and debarment rule
is regeated in this section. it emphasizes
thst State-suppcrted institations of
higher education are not considered part
cof a “S{ate” for purposes of the rule. "

Sectica 610 Covercge

Paragraph (b) of this section now
Frovides that the agency head or his/her
designee can determine that the
eprlication cf this ru'e should be
negated ca the basis of Inconsistency
with U.S. internatisne! obligations or
fereign law. = . - :

Secticn’ 615 Grounds for
Suspension of Paymer.ts, Suspeasion or
Termination of Grants. cr Suspension or
Debarment ’ '

.Since grants arz offen meds 1o | ,
irdividuals {e.g., Pell Crants). a new
paragreph (c) has been added to this
section to zpecify the conductbyan . . -
individual grantee that constitutes a .
violetion cf the rule. (There is r.o similar
prevision in the drug-free workplace .. . .
rule for cortracting.) This conduct
includes failing to carry out the -
requirements of the individual grantee's
certification (e.g., by unlawful .
possession or use of a controlled
substance during the conduct of any
grant activity) or convictionofa
criminal drug offense resulting from a
violation occurring during the conduct of
any grent activity. The sanclions, set
forthin § 820, are the same a3 for

" other grantees. Paragraph (a), now

limited to making a false certification. .
epplies both to individual and other
grantees. The former subparagraphs (b)

and (c). wh]c_.‘g concern grantees other. ..

than individuals, aren; v t .y, -
subparagraphs (1) and (2) ot & oew
parzgraph (b] concerning grantees other
tban individuals. o T

L 630 Cerlification " |+
Reguirehen!s ard Procedures i

This new section replaces the former
§ - 630 (Grantees' responsibilities)
inita entirety. Paragraph (a) states the g
general rule that grantees must'make the
eppropriate drug-free workplace -
certification as a prior condition o
being 2warded a grant. Tkey need nct
do so. however. for a grant awarded
before Ma:ch 18. 1983, or under a no-
cost time extersion-for such a grant. If
there is a non-avtomatic continuation of
such a grant that occurs after March 18.
1589, a one time certification is
nocessary. Nen-aulomatic continuations
are equivalert to competing
coxntinuations for many agencies.

As provided in baragraph (b). grantees
must make the required certification for
each granl as part of the grant
eppiication or if thére is no epplicaticn.
prior to award. (For mandatory formula
g-ants and entitiements.withno _ .
epplicalion process, a cne-time -
certification is nceded o continye -
receiving awards)) . . | )

Paragraph (c) provices an cpportunity
for grantees that are Siates to make the
certification to each Federal egency on
an ennual (Federal fiscal year) basis
starting in Fiscal Year 1290, rather thzn
on a grent-by-grant basis. Except as
provided in paragraph (d). 2n annual
State-certificstion must coverall Federul
egency grants to all State agencies. The
original certification must be retaincd in
the Governdr's office. A copy must be
sent with each grant to éach Federal
egency providing a grant to the State. A
Feceral agency may desigrate a_central
locstion for submission. For States that
previously submitted an annual
cert:lication, statewide certification for
Fiscal Year 1990 is required to be .
provided to Federal agencies ro later

1]
B |
Section

than June 30, 1290.

Peragraph (d) establishes a variation
on tke statewide annual certification
procedure of paragraph {c). Under this
variation, the Governor may exclude
certain State agencies from the '
stalewide certification. Such _
certification would identify the excluded
agencies. Each of the excluded agencies
would then have the option to submit a °
single State agency certification to each
Federal grant agency covering a Federal
fiscal year. A Stute agency could also
submit a single State sgency ..+ - -
certification in a cese where there is v
stetewide certificatioa. Otherwise. State:
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“sgencies w'!l Rave

s

to sub@it'bénl-hy'-"

, grantcertificstions. . .7 .

The original State agency certification

_ is retained in the State agency's central

“office: 8 copy is submitted with each .

grant, unless the Federal egency has -
designated a central location for
submission. The State agency
certification is deemed to apply to all .-

" Staste agencies involved with the grant.

If State agency X receives the grant, and
part of the work is subgranted or

subcontracted out to State agency Y, the
workplaces ard employees of the latter,

- as well as those of the former, are

covered by the certification. . -~ .
~ Paragraph (e) concerns thequestion of
when the drug-free workplace policy - -
statement and program promised in the
certification must actually be in place.
The certification promises that the

- policy statement and program will be in
, effect in the future; they do not need to

be in place at the time of eward. For a

- grant of 30 day's or less in duration of

. performance, they must be in place as
. sacn as possible, but in any case before

performance is expected to be

. completed. For a grant of over 30 days in

duration of performance, they must be in
effect within 30 days of award. An
egency may sel a different compliance
date where extraordinary circumstances

" warrant for a specific grant. -

* Section

635 Reporting ond

- Employee Sonctior:s for Convictions of

" - Criminal Drug Offenses

This new section cencerns :
requireménts of employers and grantees
who are individuals to report criminal
drug offense convictions and the actions
that employers are required to take

_ concerning employees who are

convicled of a criminal drug offense
occurring in the workplace.
When a grantee other than an

- individual is notified by an employee, or

learns from enother source, that the
employee has been convicted of a
criminal drug offense occurring in the
vorkplace, the grantee must provide,
within 10 caler.dar days, a written
notice of the conviction (including the

-emplcyee's position title and grant -

- identification number{s)) to the

" Federal sgency for each grant on which -

appropriate person or office in the

the convicled employee was working.’

- . As with certifications, it is up to‘each

Federal agency whether such reports are
made to each grant officer or other -
official or to a central point in the
agency. A grantee who {s an individual
who is convicted of a criminal drug | -
offense while conducting grant sctivity
must also make a written report of the
conviction withia 10 calendar'days to -

"+ the appropria‘e Federal agency official

P . . - . :au',-?‘.-'
" or office. Sanctions for the individual . "

grantee are as provided in § __~_820.’;
When s grantee {s notified thatan- - .
employee has been convicted ofa
criminal drug offense for a violation
occurring in the workplace, the grantee
has 30 calendar days to take appropriate -
action. One type of action would be to .
require the employee to participate .
satisfactorily in an approved drug abuse -
assislance or rehabilitation program.

Alternatively, the employer would take: .-

eppropriate personnel action against lhe

- employee, up to and including -

termination. Terminating the employee’ .
is not mandatory under the rule;less
siringent disciplinary actionis - -
permitted, - - ¢ - - ¢
Whatever personnel action s taken
must be consistent with section 504 of
the Rehabilitation Act of 1873, as
amended (29 U.S.C. 764). This statute - -
prohibits discrimination on the basis of
handicap in programs receiving Federal -
financial assistance. As a general
matler, a person may be a bandicapped
person protected by the Act on the basis
of a “physical or mental impairment”
that substantially limits a major life :
activity, such as working, including drug
addiction or alcoholism (see for example
43 Op. Atty. Gen. 12 (1877), Department
of Transportation rules at 49 CFR 27.5).
Under case law interpreting the

N

" Rehabilitation Act, a recovering

substance abuser who is rehabilitated or
undergoing rehabilitation would fall -
within the definition of a handicapped - -
individual. It should be pointed out, .
however, that under the Rehabilitation
Act (28 U.S.C. 706{7)(B)). the definition
of a handicapped individual, for- . -
purposes of employment, does not *
include someone :

whose current use of alcohol or drugs’
prevents such individual from performing the
duties of the job in question or whose
employment, by reason of such current .
alcohol or drug abuse, would constitute a
direct threat to preperty or the safety of
others. ' ' "

Appendix C .

Instructions o s
This rule adds three new paragraphs

to the instructions for the certification

for grantees other than individuals. -

. Paragraph eight repeats certain key - . .
- delinitions from the regulation *

(controlled substance, conviction,

- eriminal drug statute, and employee) for

the convenience of grantees. Paragraphs-

- five, six and seven relate to the -

identification of workplaces. Federal -
agencies, In order to audit graniee . :

tomplience, must have accesstothe . . ° .

addresses or locations of workplaces to
which drug-free workplace requirements

e o

apply. Consequently, grantees must ..
- identify workplaces in one of three

ways: {1) On the certification document,
(2) on the grant applicstion or in signing

the award if there is no application, or

(3) in @ document kepton fileand
available for inspection by Federal

- agencies. The choice among these ™ "
. options is the grantee's. The o

identifications must include the street

" address or Jocation of the workplace,

where work will take place at a specific
site or sites. In other situations, it may

‘be necessary to use a categorical
" identification instead. For example,a -

mass transit suthority could identify
covered workplaces as including all . -

" buses and subway trains while in -

operation. . . .

Certification for Grantees Other Than
lndividuah‘ .

Paragraph A(b) of this certification
has been amended to specify that the
grantee's drug-free awareness program

" must be an “ongoin}” program. This

means that this program cannotbea - :
one-time effort at the outset of the grant,
but must continue throughout the life of
the grant. In sddition to editorial
changes, parsgraphs (A) (d). (e) and (f)
have been amended to specify that
notices must be provided in writing and
that deedlines are determinedin’°
calendar days. Reference to the

" notification requirement of

§ —_ 835(a)(1) has been added to .
paragraph A(e) and a reference to the
Rehabilitation Act has been added to
paragraph A(f)(1). Finally, paragraph B
now says that the grantee “may” submit
workplace identifications in the
certification; the grantee, 8s explained in
the instructions, may also do so at the
time of grant application (or the time of

award, if there is no application) or may.

keep the identifications on file.

Certification for Crantees Who Are . '
Individuals . : :

A new paragraph (b) has been added,
" Incorporating the notice requirement of

§ —_635(b).
Response to Comments - -

The following portion of the preamble
lists the issues raised by public
comments to the docket for the January
31, 1989, interim final rule. The -
statement of each issue is followed by

: the agencles’ response.

The Certification Process " .-

1. All grantees (not just States) should

be allowed to certify on an annual basis,

rather thanona grar}!-b‘y-grar;(b‘n_i‘s.' )
Response: Under principles of .

Federalism, States occupy a special

LOR B
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position in the Federal system. - .
Moreover, Slatés and State agencies -
receive substantial funding under many
Federal programs, and have many™ ~ -
continuing grant program relationships -
with Federal agencies. State- -
governments are well situsted to make
comprehensive certifications for their
Slate agencles. The Federal agencies’
have determined that annual
certifications make sense as an option
for the States. It is far less clear that
such a system would be appropriate for
other grantees. It should be noted that -
State-supported institutions of higher
education are not considered to be
“States™ or State agencies for this or
other purposes under the regulation.
This means, for example, that a
university could not submit a one-time
certification for itselfl or for a particular
agency or the entire State government.
2. The certification options available
to grantees should be clarified. ’
Response: Section____.830 of the
common rule now provides that grantees
shall make the required certification for
each grant at the time of initial grant
application or before award if there is
no application. States may make a one-
lime anneal certification; State agencies
not covered by an annusl statewide
certification may moke & one-time
annual State agency-wide certification.
However, a photocopy of the statewide
or State agency-wide certification must
- accompany each grant, unless the
Fedcral agency has established a central
point for receiving certifications.
3. Add relerant definitions to the
certification: : :
Response: Definitions of key terms,
including controlled substance,
conviction, criminal drug statute, and
employee have been added to the - .
certification. The definition of a ", -
controlled substance includes Schedule
I-V substances under the Controlled
Substances Act. e

4. Work sites should not have to be
identified in each certification, in order
to reduce administrative burdens.

Response: The purpose of
identification of work sites is to enable
Federal agencies to determine whether
- grantees are cumplying with the
regulation. To reduce administrative
burdens, the revised rule allows
grantecs to choose whether 1o list work
sites on the certification, in the grant
application oraward, orinafile . -
maintained by the'grantee available for
Federal inspection. -~~~ . - .

S. Clanify that certification Allernate ¢
is for grantees other than individuals

and that Alternate Il is for individuals.

Response: The titles of Allernates |
and Il now explicitly prpavid.eiﬁgnfl they

- allowed .

. are for grantees other thln individualy .. .
and for grantees who are individuals;-

respectively,. . s

A. Conditional certifications should be
" Response: The Drug-Free Workplace .
Act does not allow for condiljonal . ... .-
certification. All grantees must certify
that they will bave a drug-free: -. ..
workplace. © - . oo

7. Certifications should not be . :
required for students in general, and
recipients of Pell Grants in particular.

Response: The statute does not
provide a basis on which student
grantees can be exempted from the .
requirement that all grantees, including
individuals, make a drug-free workplace
certification. Making this certification
will not add a significant burden to the

* student grant application process, and it

is consistent with the intent of Congress
that students, like other grantees,
maintain & drug-free workplace.

8. Clarify whether certifications are
needed for changes or modifications to
grants awarded before March 18, 1989,

Response: In the case of a grant -
awarded prior to March 18, 1889, a
certification is required only when there
is 2 nonautomatic continuation award
made afler that date. That certification
will be in efTect through the end of the .
project period.

Scope of the Regulation

1. Requirements should not apply to-
local school districts or other
educational organizations,

Response: The statute does not
provide a basis on which school districts
or other education-related grantees can-
be exempted from the requirements of .
the regulations. - - e

2 Clarify whether ariy type of entity
(e.g.. banks, hospitals, institutions of
higher education, local governments,
utilities) s exempt from drug-free : :
workplace requirements. What kind of -
grants do banks get that would be
subject to these requirements?”

Response: There are no exemptions
for any type of organization. Banks may
be more likely to get contracts (e.g., for
debt collection, tax collection,or -
financial management services) than-
grants, Nevertheless, should a bank
receive a grant. {t would be subject to
grant-related drug-free workplace
requirements, whether o not it was also
subject 1o these requirements as the -
result of having & contract witha - :
Federal agency, *- =~ * ¢~ -0 & -

3. Clarify whether graiis from sach *. -

'agencies as the U.S. Postal Servics =~ " -

(USPS). the Tenneises.Valley Authority
(TVA). 3nd the Legal Services . "

Corporation (LSC) trizger dm,g-frcg .
workplace requirements; - ... ©. ©
_Resporise: Grants from TVA would do
sa; grants from USPS and LSC'would
not, because they are not executive ,

branch agenciles. ) Lo
4. Clarify whether drug-free- | - -
workplace requirements apply to- -

. subgrantees or contractors under grants,

or to employees of contractors who .-
work in a grantee’s workplace. . .
Response: These requirements do not
apply to subgrantees or contractors
under grants, since the stalute covers
only parties who get grants directly from

. a Federal agency. For example, if a

Federal agency provides grant funds to a
State government, which in turn passes
some of these funds to a local
government, the State government is
covered by these regulations and the
local government is not. Employces of a
subgrantee or contractor under a grant

" are not covered by the regulation, even

if they work in a grantee's workplace.
Of course, these rules do not preclude &
grantee, acting on its own independent
authority, from imposing additional
requirements on subrecipients or
contractors. . .

8. Clarify whether the receipt of free -
or subsidized space or utilities from a
Federal agency is a grant subjecting the
recipient to coverage under the
regulation. -

. Response: Receipt of space or utilities
(e.g. space used by enterprises operated
by blind persons in Federal facilities) is
not a grant subject to these regulations.

Drug-Free Policy Stotement and
Awareness Program . - .

1. Grantees' drug-free awareness
programs should be ongoing. not a one-
time affair. Clarify whether employees
need to be notified only once as part of
the drug-free awareness program or with
each grant. R :

Response: It is the intent of the
regulations that the grantee's policy and
program be a continuing effort. For
clarity on this point, the regulation has
been amended to specify that the - -
grantee’s program must be “ongoing.”
Consequently, while there is not a
requirement that a grantee notify
employees about their responsibilities

~ each time a new grant is received, as

such, the grantee's ongoing program

“must ensure that employees remain

aware of their continuing.” -
responsibilities.” . - BN
2 Clarify whether alcohol and =
nonprescription drug abuse must be a
part of programs under this regulation.
" Résponse: While granfees may ™ -~ .
indud? thesa subjects in thelr programa
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o their own Jiscretion, this régulation” =~

" does not require their inclusion. For~
grantees’ information, it fs not essential

o use the term “controlled substances”
in the policy statement or program. -
" 3. Clarify what responsibility
employees or grantees have for
reporting the use of controlled™ ~ =

" subsiances consistent with a lega) -
pres¢ription. - "o T o

Response: Since the reporting .

requirements of the regulations pertain
only to convictions for the unlawful use,

“possession, elc., of drugs occurring in
the workplace, there is ro reporting -
requirement in this sitvation: - :

4. The agencies skould provide  °

additional guidance or models for policy

s'atements and drug awareness
programs and sources of additional
information about programs to combat
drug sbuse. : ‘ ‘
Response: The agencies believe that

the requirements of the statute and
regulation are very clear and explicit
and that providing models is not -
recesssry. It is prefarable that .
irdividual grantees draft their own
policics and create their own awarerness
programs, which can be better edapted
to the needs of their workforces than
any government-wide guidance. For

. granlees' information, the Netional
Institute on Drug Abuse (NIDA) has a
toll-free employer help-lire for persons
interested in programs o combat drug

- abuse in the workplace. The number is:

850-6434971. NIDA also has a.
clearinghouse for gencral information on
contrelling slcohol and drug abuse. That
number is 301—468-2600. The address of
the National Clearinghouse for Alcohol
ar.d Drug Information is Box 2345, -
Rockville, MD 20852. = -
. 5.Clarify whether grantees are .
required iq establish an employee
sssistance program (EAP) or epecial
training for supervisors. . -
“ Response: Nothing beyond the drug-
{ree workplace policy statement and
awareness ptogram cited inthe -
regulstion is required. While grantees
may voluntarily establish EAPsor

- special training for supervisors, doing s0
is rot a requirement of this regulation. -

8. The rules should define more =

J specifically what constitutes g drug - . -
_ " awarenessprogram.’ Si T U, T
" ', Response: The agencies believe that it -

- "< {is preferable 1o allow grantecs to tailor -

. programs to their necds. In addition,
further specification could interfere with
-successful existing employer programs.
. 7.The regulation should allow the -
_“noticé and policy statement to be given
~ toacollective bargaining representative
_ rather than to each employee
individually. *° '

" to improve understanding of the .. '~

" Response: Under (he'statute and -
regulations, grantees are accountable for ’
informing each employee of his or her
responsibilities. This task cannotbe . -

delegated to a third party, suchasa - "~

union. Nothing prevents the grantee
from working cooperatively with a union
grentee's policy and pfogram among  °
employees, however. ' © . -
8. Clarify that employees are not .
required individually to verify receipt of
the policy statement. . :
Response: We understand that some
granlees have chosen to ask their - -
employees 1o sign that they have - .
received the staiement. While grantees
have the discretion to follow this" -

© practice, it Is not required by the -

regulation. ) K

‘. Clarify whether drug testingis -
required or authorized under these = -
regulations. )

Response: The Act and these rules
neither require nor authorize drug
testing. The legislative history of the
Drug-Free Workplace Act indicates that
Congress did not intend to impose any
sdditional requirements beyond those
set forth in the Act. Specifically, the
legislative history precludes the

imposition of drug testing of employces B
- as part of the implementation of the Act.

At the same time, these rules in no way

_preclude employers from conducting -

drug testing programs in response to -

_ govemment requirements (e.g., *

Department of Transportationor -
Nuclear Regulatory Commission rules)
or on their own independent legal
authority. . :
" 10. Clarify when the druz-free
awareness program required by the
regulations must be in place. . :
Resporse: The slatute and regulations

" do not require the program to be in place

at the time of grant award. The -
certification is to the effect that such a -
program “will” be implemented (i.e., in
the future). The agencies believe that
grantees should have a reasonable time

1o get their program up and running. For -

a grant of 30 days or Jess duration,
however, the program must be in place .

_ &s soori as possible, hut in'any case. .-
before the performance of the grantis .-
‘expected to be completed. To require. -

. Jess would be clearly contrary to the | "--..

intent of Corigress. Given that there is .- - -

often some leg between the award of a
grant and its performance, grantees for .
many short-duration grants should still
have s reasonable amount of time after
award to ensure that their program Is in
place. An agency may set a different
complisnce date where extraordinary

_circumstances warrant for a specific

grant. For grants that will be performed

"during a period of over 30 days, the

program must be in place within 30 days
of award. S :
Employees .. . e

1. Clarify whether all employees of a
grantee are covered if only a few of the
grantee’s several divisions are involved

‘_wllh the grant. '

Response: As noted above, persons on
the grantee’s payroll who work on any
activity under the grant are covered.

_This includes both so-called “direct

charge™ (i.e.. those whose services are -
directly and explicitly paid for from

‘grant funds) and “indirect charge™ (i.e.,

those persons who perform support or

- overhead functions related to the grant

and for which the Federal agency pays
its share of expenses under the grant
‘program) employees. If a grantee has -

- four operating divisions and a
" headquarters unit, and one division

receives a Federa! grant, then the
employees of the one division receiving

" the grant who are directly engaged in

the performance of work under the grant
are covered, ss well as headquarters
employees that support the division's
operations. However, these rules in no
way preclude a grantee from electing to
cover employces of other divisions.

_ 2 Clarify whether temporary
employees or volunteers are covered.

" Response: Any person who works on
_any activity under the grant, and who is

on the grantee’s payroll, is considered to

" be a'covered employee (except for an
" indirect charge employee whose impact
‘or involvement is insignificant to the

performance of a grant), even if not paid
from grant funds. A temporary employee
is covered if he or she meets these ,
crileria. A volunteer {s somecne who is -
not on the grantee's payroll, and hence
is not covered under the rule, evenif .
used to help meet a matching
requirement.

3. If convicted of a criminal drug
offense resulting from a violation
occurring in the workplace, employees
are obligated to report the conviction to

" the grantee. Clarify whether employecs
" also have an obligation to report co-

workers' convictions to the grantee.

" Response: Employees are required .
" report only their own convictions. e
Reparting co-workers® convictions isnot -
“required. T e
" "' 4.Clarify whether a granteeis = .
sequired to take action with respect o

an employee who is convicted of a.

: criminal drug offense resulting froma

violation occurring In the workplace,

. even if the information about the

conviction comes from a gource other
than the employee’s self-report.

Iy
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Response: Under § ___835(a). the
graniee’s obligation to take action
{either disciplinary action or referral for
rehabilitation) arises when the grantee
is "notified” of the conviction. This
notification can come from any source
(e.g.. 8 newspaper report. contact from a
probation officer, the employee's self-
report). - T s

5. The grantee's action with respect to
& convicted employee should be
delermined on a case-by-case basis.

Response: The regulation requires
only that, in case of a conviction for a
criminal drug offense resulting from a
violation occurring in the workplace. the
grantee lake one of two types of action.
The grantee may take disciplinary
action (which may be termination or a
less severe sanction) or may refer the
employee for a rehubilitation or drug
abuse assistance program. The choice of
which basic course 1o choose, as well as
the specific discipline or reatment
option, is left to the grantee's discretion
and may be on a case-by-case basis.

6. Clarify that names of convicted
employees need not be transmitted to
the Federal agency. '

Response: Notice is to be provided.
includirg grant identificztion number(s)
and position title, to the appropriate
grant officer or office of the Federal
agency. Language has been added to the
certification for grantees other than
individuals to make this point

7. Clarify that employer obligations to
inform employees of potential action
against them include only those sctions
specified under this rule and not other

_Federal, State, or local laws.

Response: This statement is correct
While an employer may include other
matters a3 part of the drug-free
awareness policy, only the potential
consequences of violations under this
rule are required to be covered.

Enforcement and Sonctions

1. Clarify thut egencies are not
authorized to impose sanctlions for
empluyee convictions occurring before
certifications are made. . - .

Response: The grounds for sunctions
under § ____615 include false

~ certification, violation of a certification,

and failing to make a good faith effort to
provide a drug-free workplace [i.e. in

- response to the certification). None of

these grounds for a sanction arise in the
absence of a certification. Consequently,
convictions occurring before a grantee -
ever made a cerlification would not be
relevant to a determination concerning

. sanctions, - .
. = 2'Clarify whether, after closeout ori a

grant but before final audit resolution, -

grantees must report convictions of
covered employees. .

Response: Reporting of convictions is
not required in this period

3. The rule should allow reporting of
convictions (o a single agency to provide
government-wide compliance with this
requirement for all grants.

" Response: If a given egency wishes to
establish a central point for the :
reporting of convictions, it may do so.
Requiring a central po'nt for reporting to
each agency, let alone the entire
government. would be too cumbersome
administratively and would not be
consistent with the requirements of the
Act. The same point applies to the
submission of certifications 1o one
government-wide point, which some
commenters also requested.

4. Clarily 1o which Federal agencies
grantees must report convictions of
covered employees.

Response: Grantees (both individuals
and others) must notify every grant
officer on whose grant activity the
convicted employee was working. If the
employee was working on grants from
more than one agency, then grant
officers at all applicable agencies must
be notified. Alternatively, if one or more
of the agencies involved has designated
a central point for the receipt of such
notices, the graatee would notify the
central point rather than the grant.
officer(s) in these agencies.

S. The rule should indicate the
percentage of a grantee's employees that
need to be convicted of criminal drug
offenses for violations occurring in the '
workplace in order to trigger a finding
that a grantee has failed to make s good
faith effort to maintain a drug-free
workplace. In any case. more guidance
on what constitutes a good faith effort
should be provided. .

Response: The legislative history of
the Act indicates that Congress did not
believe that such a percentage trigger is
appropriate. In determining whether the
rule has been violated, an agency will -
look at the convictions and the efforts
the grantee has made to maintain a
drug-free workplace, deciding on a case-
by-case basis whether the grantee has

" made a good faith effort. A numerical or

percentage cutoff would not permit .
sgencies to do Justice 1o the variety of
situations that may occur. Likewise,
idance on what constitutes a good
aith effort would either be so general as
to be of little use in particular situations
or so specific as to unreasonably limit . _
the necessary case-by-case judgments

that agencies have the responsibility to.
. make. - N : :

6. The evidentiary standard for
imposing sanclions should be one of
“subsiantial” evidence.

Response: The drug-free workplace
requirements pertaining to grants d3 not
independently state any such standard.
Since the rules are part of the
government-wide common rule for
nonprocurement suspension and
debarment, they use the same standards
for imposing sanctions applicable 1o
other nonprocurement suspension and
debarment actions. The agencies do not
believe that adopling a separate
standard for drvg-free workplace
actions is appropriale or necessary.

7. Respoosibility-for making
determinations about lack of good faith
or other grounds for violations of the
rule should be delegated to agency
suspension and debarment officials.

Response: Section___615
authorizes agency heads or their official
designees to make delerminations of
violations. This language permits agency
heads 1o delegate this responsibility.
The regulation should not constrain the
discretion of agency heads by
automalically designating certain
officials to perform this task.

8 Sanctions should be limited only to
the transgressing workplace. not to
other parts of the grantee’s organization.

Response: The agencies do not believe
that the regulation should contain such 8
limitation. If the grantee falsely certifies,
fails to carry out the requirements of the
certification, or fails 10 make a good
faith efTort to maintain a drug-free
workplace, the grantee’s oversll
management could be faulted for the
violation, not only lower-level -
management al a particular site or
facility. Responsibility for compliance
goes all the way up an organization's
chain of command, and agencies need to
be able to apply sanctions accordingly.

9. The rule should provide that
sanctions, and waivers of sanctions
under § _____62S, must be granted
consistently and fairly by agencies.

Response: The agencies do not believe
that there is a practical way of

-Implementing this request. Agencics
must deal with sanction and waiver
issues on a case-by-case basis.
Meaningful regulatory guidelines for
agency action to this end would be very
difficult to draft and implement, and _
could lead to unnecessary litigation.

10. Clarify whether benefits cun be -

_withheld from individusl granices.

Response: Section___615 now

specifies that individuals can violate the

- rule by falsely certifying. failing fo carry

out the requirements of the certification.
or being convicted of a criminal drug
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offense resu'ting from a violation. agreement, mullify & grant condition Response: The statute does not
occurring during the conduct of any based on Federal law. Federal agencles  Immunize gi antees from employee
grant activity. Like other grantees, are not compelled to de grants to litigation snd the agencies could not
grantees who are Individuals are subject  organizations that fafl to comply withe  effectually create such protection in a
{o sanctions (e.g. suspension or statutorily-Imposed grant condition, for  regulation. Nor does the statute

termination of the grant, debarment) if
they violate the rule. As discussed in
§_—__0605(b), velerans’ benefits are
not subject to sanctions under this rule.
* 11. Clarify that & conviction includes
;gt;eptmce of a guilty plea by a judicial

ﬂeyspome: It does. .

12 The rule should make distinctions
for severity of criminal statute
violstions. -

- Response: The Act, which speaks of
convictions of a criminal drug offense,
does not provide discretion to make
such distincions. However, grantees
can take this information into sccount
when developing their drug-free
awareness programs or deciding on
disciplinary actions.

13. Agencies should be permitted to
grant & waiver of sanctions on the
ground that sanctions would disrupt the
operations of the agency.

Response: The rule permits waivers in
the public interest, which is a sufficient
basis for considering waivers. It {s
unlikely that there would be many
circumstances in which sanctions to a
grantee would disrupt the operations of
the Federal egency making the grant, {n
any case. :

14. The rule should delete the
requirement {o take corrective action for
reported convictions within 30 days.

Response: This requirement is
statutory and the rule cannot change it.

Relationship to Other Lows, Regulctions
and Agreements

1. Clarify whether the requirements of
. the Act and regulations preempt State
and local laws.

Response: The requirements of the
Act and regulations coexist with State
and local law. We know of no conflicts
with State or local law, so the question
appears moot. '

2. Clarify whether the requirements of
the Act and regulations preempt
collective bargaining agreements and

~ . inform grantees what to do about

negotiations with unions about drug-free
workplace requirements. :
Response: These requirements coex!st
with the collective bargaining process.
Compliance with the requirements of the
Act and regulations is & condition of -
receiving a Feders! grant. Preemption {s
not an fssue. The Act end regulations do
not purport to compe! eny change in
existing labor-management egreements. .
Of course, labor and management
cannof, via & collective bargaining

whatevet resson. However, where the
regulations provide discretion to
grantees about the mode of compliance
with the regulations (e.g., a grantee may
either take dfsciplinary action against

- an employee convicted of & criminal

.

drug offensg resulting from a violation
occurring in the workplace or refer the
employee for rebabilitation), labor and
mansgement may determine the mode of
compliance through collective

" bargsining.

8. Clarify the relationship of the Act
and regulations to tenure policies of
institutions of higher education.

Response: There {s no relationship *
between university tenure policies and
these requirements. If a tenured faculty
member is convicted of a criminal drug
offense resulting from a violation
occurring in the workplacs, the .
university would be required to take
disciplinary action against the facully
member or refer her or him for
rehabilitation. Given the range of choice
which the university has under this
provision, nothing in the rule requires
the university to take action inconsistent
with its tenure policfes.

4. Either agency heads or their
designees should be able to make the
determination concerning whether
application of these rules wouldbe
inconsistent with international law or
the laws of a foreign nation.

Response: The rule has been changed
so that the designee of an agency head,
as well as the agency head, may make
this determination.

5. Clarify whether the rule is intended
to preempt laws of other nations or
international law, including with respect
to privacy and confidentiality matters.
There should be prior consultation with
foreign governments sbout any
regulatory requirements before the rules
are applied to grants that may be .
performed abroad.

Response: For this Act, it has been

" determined that Federa! law does not

preempt the laws of other nationsor
international law, including with respect
to employee confidentiality. Concerning
prior consultation, neither the Act nor
the Administrative Procedure Act
allows special treatment for foreign
governments in rulemaking. :

8. The rule should provide protection
to grantees from employee lawsuits or
provide for Federal reimbursement from
costs Incurred in defending against such
litigation. .

~

suthorize the expenditure of Federal
funds to reimburse grantees for the cost
of defending such lawsuitz.

7. Clarify the relationship between
this rule and drug testing programs of
the Depariment of Defense, Depariment
of Transportation, and the Nuclear
Regulatory Commission.

Response: The Department of Defense
requires drug testing for certain
employees of some defense contractors.
If such a defense contractor slso
receives a grant from the Department of
Defense or another Federal agency, the
contractor would bave to comply with
both the De&utmem of Defense require-
ments and these drug-free workplace
rules.

The Department of Transportation
and the Nuclear Regulatory Commission
require drug testing for certain
employees of employers in the
industries they regulate. If one of these
employers is also a grantee of a Federal
agency, the employer would have to
comply with both the Department of
Transportation or Nuclear Regulatory
Commission requirements and these
drugz-free workplace rules. Finally,
various Federal agencies, including the
Departments of Defense, Treasury and
Transportation, require some of their

~ own Federal employees (e.g., air traffic

controllers) to be tested for drug use.
These requirements are unrelated to any
requirements for grantees under the
Drug-Free Workplace Act.’ -

Other Issues

1. Clarify what the “place of
performance” of a grant means,
particularly for activities that have no
fixed location e.g., buses in a mass
transit system).

Response: The place of performance is
wherever activity under a grant occurs.
It can be in a fixed location, a variety of
locations, or no fixed location. For mass
transit buses, for instance, the place of
performance may be the transit
authority's buses, wherever they are in
operation. For grants for the arts, the
places of performance may be the
various concert halls, thealers, galleries,
etc. st which the public views the
performance or art work. Genera}
categorical descriptions of such
workplaces may be listed by grantees.

2 Clarify whether the number of days
employees and grantees have lo make
various notifications are calendar days
or working days.
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Response: The certification now ..
specifies calendar days, o

3. The notice of conviction from an
employee to'a grantee and a grantee to
an agency should be in writing. ;

Response: The cerlification now so
specifies. L

4. The regulation should have more -
specific language concerning which _

_ cnsisrelated to a drug-free awareness
program are allowable under a grant. .
Responsc: Grantees should refer to
epplicable OMB Circulars A-21, A-87,

and A-122 and Federal agercy
regulations for information on the
allowability of costs. Cost allowability
principles are the same for activities
under these regulations as they are for -
expenditures needed lo meet other grant
conditions.

S. Clarify whether the rehabilitstion of
employees is an allowsble cost under
grants.

Response: Only the fair Federal share
of the reasonable and necessary
expenses for the rehabilitation or other
treatment for covered employees would
be allowable, consistent with OMB
Circulars A-21. A-87, and A-122 and
Federal agency regulations.

6. There should be a second
opportunity for public comments after
more experience under the rules.

Response: This suggestion, essentially
a recommendation that the agencies
issue another interim final rule, has not
been adopted. The comments received
fn response to the interim final rule
covered virtually all aspects of the rule,
and the agencies have considered them
fully and carefully. A second round of
public comment would be likely to
generate little additional useful
comment and would only prolong
uncertainty about the final shape of the
regulations. '

- Regulotory Process Matters

This rule is a non-major rule under
Executive Order 12291. The agencies
have evaluated the rule under Executive
Order 12612, pertaining to Federalism.
The statute requires drug-free workplace
certifications to be made by all grantees,
including State agencies. The rule does
reduce burdens on State grantees by
allowing State agencies 1o elect an
annual certification to each Federal
funlor agency in lieu of a certification

or every grant. For these reasons. the
agencies have determined that the rule
will not have sufficient Federalism
Implications to warrant the preparation
of a Federalism Assessment
. As a statutory matter, this rule must
apply to all grantees, regardless of size.
(The statute does provide a shorter. less
burdensome certification to be made by

. carry out

grantees who are individuals, however.)
Costs incurred by grantees to implement
drug-free workplace programs are
directly mandated by statute; the -
agencies have minimal regulatory
discretion in designing this regulation.
This rule contains information
collection requirements subject to the -
Paperwork Reduction Act. The .
information collection requirements ~
concern employees reporting drug
offense convictions to grantees, grantees
reporting these convictions o the
agercies, and grantees listing the
location(s) cf their workplace(s) as part
of the certification. These requirements
Lave been reviewed and approved by
the Office of Management and Budget,
with OMB Control Number 0991-0002.

Text of the Common Rule

Tke text of the common rule, as
adcpted by the agencies in this
document, appears below:

PART —GOVERNMENT-WIDE
DEBARMENT AND SUSPENSION
(NONPROCUREMENT) AND
GOVERNMENT-WIDE REQUIREMENTS
FOR DRUG-FREE WORKPLACE
(GRANTS)

] * . . e

Subpart F—Drug-Free Workplace
Requirements (Grants)

Sec.

600 Purpose. .

~———50S Definitions. -

810 Coverage. :

——815 Grounds for suspension of
payments, suspension or termination of
grants, or suspension or debarmeat.

———820 Effect of vioclation. ° .

———— 625 Exception provision.

—— 830 Certification requirements and
procedures.

——— 835 Reporting of and employee
sanctions for convictions of eriminal drug

offenses. :
* L] * L ]
Appendix C to Part —____ Certification
Regarding Drug-Free Workplace
Requirements
L] * * *

Subpart F—Drug-Free Workplace
Requirements (Grants)

§ —__800 Purposa. . .

() The purpose of this subpart is to
the Drug-Free Workplace Act
of 1988 by requiring that—

(1) A grantee, other than an
individual, shall certify to the agency
that it will provide a drug-free .
workplace; .

(2) A grantee who is an individual
shall certify to the sgency that, as a
condition of the grant, he or she will not

'eng;g; (n the unlawful manufscture, -

distribution, dispensing. possession or
use of 8 controlled substance in
conducting any sctivity with the grant.

(b) Requirements implementing the
Drug-Free Workplace Act of 1888 for
contractors with the agency are found st
48 CFR subparts 8.4, 23.5, and 52.2,

§ 605 Deflaitions.

(a) Except as amended in this section,
the definitions of § 105 apply to
this subpart.

(b) For purposes of this subpart—

(1) Controlled substance rmeans a
contrclled substance in schedules |
through V of the Controlled Substances
Act (21 US.C. 812), and as further
defined by regulation at 21 CFR 1308.11
through 1308.15;

(2) Conviction means a finding of guilt
(including a plea of nolo contendere) or
imposition of sentence. or both, by any
judicial body charged with the
responsibility to determine violations of
the Federal or State criminal drug
statutes;

(3) Criminol drug statute mears a
Federal or non-Federal criminal statute
involving the manufacture, distribution,
dispensing, use, or possession of any
controlled substance; .

(4) Drug-free workplace means a site
for the performance of work done in
connection with a specific grant at
which employees of the grantee are :
prohibited from engaging in the unlawful
manufacture, distribution, dispensing.
possession, or use of a controlled
substance; -

(S) Employee means the employee of a
grantee directly engaged in the
performance of work under the grant,
including:

(i) All “direct charge™ employees;

(ii) All “indirect charge" employees.
unless their impact or involvementis
insignificant to the performance of the
grant; and, A
* (iii) Temporary personnel and
consultants who are directly engaged in
the performance of work under the grant
and who are on the grantee's payroll.
This definition does not include workers
not on the payroll of the grentee (e.g.,
volunteers, even if used to mcet a
matching requirement; consultants or
independent contractors not on the
payroll: or employees of subrecipients or
subcontractors in covered workplaces);

(6) Federal agency or agency means
any United States executive depariment,
military department, government
corporation. government controlled
corporation, any other establishment in - -
the executive branch (including the
Executive Office of the President), or
any independent regulatory agency:
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(7} Gran! means an award of financial
assisience, including a cooperalive
" sgreement, in the form of money, 0r -
property in lie of money, by 8 Federal
agency directly to a grantee. The term
grant includes block grantand - .
entitlement grant programs, whetber or
not exempled from coverage under the
- grants management government-wide
- common rule on uniform administrative -
requirements for grants and cooperative
agreements. The term does not include
technica! assistance that provides -
services instead of money, or other
assistance in the form of Joans,loan
guarantees, interes! subsidies,
insurance, or direct appropriations; or
any veterans’ benefits to individuals,
f.e., any benefit to veterans, their
families, or survivors by virtue of the
service of a veteran in the Armed Forces
of the Unifed States;

(8) Crontee means a person who
applies for or receives a grant directly
from a Federal agency (except another
Fedcral agency): .

(8) Individuc! means s natural person;

(10) State means any of the States of
the United States, the District of -

‘umbia, the Commonwealth of Puerto
Rico, any territory or possession of the
United States, or any agency of a State,
exclusive of institutions of higher
education, hospitals, and units of local
government. A State instrumentality will
be considered part of the State
government if it has a wrilten
determination from a State government
that such State considers the ’
instrumentality to be an agency of the
State government. :

§— 610 Coverage.

{a) This subpart applies to any grantee
of the agency.-
- (b} This subpart applies to any grant,
except where application of this subpart
- would be inconsistent with the ‘
international obligations of the United
States or the laws or regulations of a
foreign government. A determination of
such inconsistency may be made only
by the agency head or his/ber designee.-
"* (c) The provisions of subparts A, B, C,
D and E of this part apply o matters
covered by this subpart, except where
specifically modified by this subpert. In
the event of any conflict between
provisions of this subpart and other "+
provisions of this part, the provisions of
this subpart are deemed to control with
respect to the implementation of drug- -
free workplace requirements conceming
grants. . ‘ ST

§ 2= 815~ Grounds for suspension of
payments, suspension or tarmination of
grants, or suspension or debarment.

A grantee shall be deemed in -

violation of the requirements of this -

subpart if the agency head or his or ber
o)fﬁdd designee determines, In writing,
thate oo T T e

(a) The grantee has made s false

certification under § — 830 .7 .
- (b) With respect to ® graniee other .
than an individual— = =

(1) The grantee has violated the
certification by failing to carry out the
requirements of subparagraphs (A.) (a)-
(g) and/or (B.) of the certification
(Alternate I to Appendix C) or

{2) Such a number of employees of the
grantee have been canvicted of
violations of criminal drug statutes for
violations occurring in the workplace as
to indicate that the grantee hes failed to
make a good faith effort to provide a
drug-free workplace. _

(c) With respect to a grantee who {s
an individual— :

(1) The grantee has violated the
certification by failing to carry out its
requirements (Allernate II to Appendix
Clor .

(2) The grantee is convicted of @
criminal drug offense resulting from a
violation occurring during the conduct of
any grant sctivity. -

§ 820 Effectof violation,

(2) In the event of a violation of this
subpart as provided in § —___615, and
in accordance with applicable law, the

- grantee shall be subject to one or mo
~ of the following actions:: . - .-

(1) Suspension of payments under the
gran‘: . . .. e

(2) Suspension or termination of the
grant; end L
(3) Suspension or debarment of the

{b) Upon issuance of any final "

decision under this part requiring” ~

debarment of a grantee, the debarre
grantee shall be ineligible for award of
any grant from any Federal agency for s
period specified in the decision, not to
exceed five years (see § —__320(2)(2)
ofthispart). - - . = 7T

§_____825 ) Exe_epﬁon prcvlden. ]
-The agency bead may waive with
respect (o a particular grant, in writing, .

" & suspension of payments under & grant,

suspension or termination of s grent, or .

suspension or debarment of & grantee if .

the agency head determines thatsuch e

waiver would be in the public intérest.

This exception suthority cannot be ..
delegated to any other omchl./ '
e

830 Certification requirements

and procedures. ‘ :
(s)1) As s prior condition of being

ewarded a grant, each grantee shall

" make the approprisate certificetion lo the

Federal agency providing the grant, ss -
provided in Appendix C to this part.

(2) Grantees are not required {o make
a certification in order to continue )
receiving funds under a grant awarded
before March 18, 1989, or under a no-
cost lime extension of such s grant.
However, the grantee shall make a one-
time drug-free workplace certification
for a non-automatic continuation of such
a grant made on or after March 18, 1883.

(b) Except as rrovided in this section,
all grantees shall make the required
certification for each grant. For
mardatory formula grants and
entitlements that have no application
process, grantees shall submit & one-
time certification in order to continue .
recelving awards. .

(c) A grantee that is a State may elect,
to make one certification in each )
Federal fiscal ycar. States that
previously submitted an annusl
certification are not required to make &
certification for Fiscal Year 1990 until
June 30, 1990. Except as provided in
paragraph (d) of this section, this
certification shall cover all grants to all
Stale agencies from any Federal ager.cy.
The State shall retain the original of this
statewide certification in its Governor's
office ard, prior to grant award, shall
ensure that a copy is submitted

" individually with respect to each grent,

unless the Federal agency has
designated a central location for
submission. L . o
{d)(1) The Governor of a State may
exclude cerfain State agencies from the,

" statewide certification and suthorize

these agencies to submit their own
certifications to Federal agencies. The

. stalewide certification shall name any
grantee under the provisions of this part.’

State agencies so excloded.

(2] A State agency to which the :. .
statewide certification does not apply,
or a State agency in a State that does ~
not bave a statewide certification, may
elect to make one certification in each
Feders! fiscal year. State agencies that
previously submitted a State agency
certification are not required to make &
certification for Fiscal Year 1990 until
June 30, 1990. The State agéncy shall

* retaln the original of this State agency- .

wide certification in its central office

* and. priar to grant award, shall ensure .
* that a copy Is submitted individually ’

with respect to each grant, unless the
Federal agency designates a central
location for submission. e

- {(3) When the work of s grant is done

" by more than one State sgency, the
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certification of the State sgency directly
receiving the grant shall be deemed to
cerlify compliance for all workplaces,
including those located in other State
agencies.

(e)(1) For a grant of less than 30 days
Eerformance duration. grantees shall

ave this policy statement and program
in place as soon as possible. but in any
case by e date prior to the date on
which performance is expected to be
completed.

(2) For a grant of 30 days cr more
Eerformance duration. grantees shall

ave this policy statement and program
in place within 30 day's after award.

(3) Where extraordinary
circumstances warrant for a specific
grant, the grant officer may determine a
differert date on wkhich the policy
statement and program shell be in place.

$ 635 Reporting of and employee
sanctions for convictions of criminal drug
offenses. .

(a) When a grantee other than an
individual is notified that an employee
has been convicied ‘or a violation of a
criminal drug statule occurring in the
workplace, it shall teke the following
actions:

(1) Within 10 czlendar day's of
receiving notice of the conviction, the
grantee shall provide writlen notice.-
including the convicted employee's
position title, to every grant officer. or
other designee on whose grant sctivity
the convicted employee was working,
unless a Federal agency hes designated
8 central poirt for the receipt of such
notifications. Notification shall includs
the idertification number(s) for each cf
the Faderal agency's affected grants.

(2) Witkin 30 calendar day's of
recelving rotice of the conviction. the
grantee shell do the following with -
respect to the employee who was
convicted.

(i) Take appropriste personnel acticn
against the employee, up to and
including termination, consistert with
requirements of the Rehabilitation Act
of 1973, as amended; or

(ii) Require the employee to
participate satisfactorily in a drug abuse
assistence or rehabilitetion program -
approved for such purposes by a
Federal, State, or local health, lsw
enforcement, or other app:opriate
agency.

(b) A grantee who is an individual
who is convicted for a violation of a
criminal drug statute occurring du
the conduct of eny grant activity shall
report tke conviction, in writing, within
10 calendar days, to his or her Federal
ugency grant officer, or other designee,
urless the Federal sgency has ,
designated a central poirt for the receipt

.

of such notices. Notification shall
include the identification pumbes(s) for
each of the Federal agency's effected
grants.

(Approved by the Office of Munagement and
Budget under control number 0991-0002.)

Appendix C 1o Part Cenrtification
Regarding Drug-Free \Workplace
Requirements

Instructiors for Certificotion

" 1. By signing and/or submittirg this

application or gran! agreement. the g-untee is
providing the certification set out below.

2 The certification set out below is a
malerial representation of fact upon which
reliance is placed when the agcncy awards
the grant If it is later determined that the
grantee knowingly rendered a false
certification. ot otherwise vio'ates the
requirements of the Drug-Free \Workplace
Act, the agency. in addition to any other
remedies available 1o the Federal
Covernmer.t, may take action authorized
under the Drug-Free \Workplace Act.

3. For grantees other than individuals,
Altemnate 1 applies.

4. For grantees who are individuels,
Alternate I applies.

5. Workplaces under grants. for grantees
otker than individuals. r.eed not be identified
en tke certification. If knewn. they may be
identified {n tSe grant application. if the
g antee does not identify the worl.places at
the time of application. or upon eward, if
there is no application, the grantee rust keep
the idextity of the workplace{s) on file in its
office and make the informatica available for
Federal inspection. Failure to identify 4l
known workplaces constitutes a violatior of
ke grantee’s drug-frec workplace
requirements.

6. Workplace identifications must irclude
the actual sddress of buildings (or parts of
buildings) or other sites where work under
the grant takes place. Catcgerical N
descriptions may be uscd (e.g. oll vehicles of
a mass tansit authority or State highway
department while in operation. State
exmployees in each Jocal unemployment
office. pe:formers in concert hslls or radio
studios).

7. 1f the workplace icentificd to the agency
changes during the performance of the grant,
the grartee shall inform the agency of the
change(s). if it previously identified the
workplaces in question (see paragraph five).

& Definitions of terms in the
Nonprocurement Suspension and Debarment
common rule and Drug-Free \Workplace
common rule apply to this certification.
Crantees’ attention is called. In particular, to
the following delinitions from these rules:

“Controlled substance™ means s controlled
substarce in Schedules I through V of the
Controlled Substances Act (21 U.S.C. 812)
and as further defined by regulation (21 CFR
1308.11 through 130818); .

-“Conviction™ means a finding of guilt-
(including a plea of nolo conterdere) or
imposition of scatence. or both, by any
judicial body charged with the respons:bility
to delermine violations of the Feders! or
State criminal drug statutes:

“Criminal drug staiute™ men.:s a Federal or
non-Federal criminal statute involving the
manufacturs. distribution. dispensing. use. or
possession of any controlled substance;

~“Employee™ means the employee of 8
grantee directly engaged in the performunce
of work under a grant, Including: (i) All
“direct charge™ employ ees: (ii) all “indirect
charge™ employees unless their impact or
irvolvement Is Insigrificant to the .
performance of the grant: and. (iii) temporary
personnel and consultants who are direcily
engaged in the performance of work undcr
the grant and who are on the grantee's
payrell This definition does not include
workers not on the payroll of the grantce
(e.g. volunteers. even if used to mect a
matching requirement: consultants or
Independent contractors not cn the grantee’s
payroll: or emplovees of subrecipients or
subcontractors in covered workplaces).
Certif.cation Reqcercing Drug-Free
Workploce Reguiremer:!s
Alierncte 1. (Crartees Other Than
Individuals)

A. The grantee certifies that it will or w1l

contirue to provide a drug-free workplace by-
(a) Publithing a statement notifyving

“employ ees that the ualawful manufacture.

distribution. dispensing. pessession. or use cf
a controlled substance is prohibited in the
grantee’s workplace and specifying the
actions that will be tuken against employees
for violation of such prohibition:

(b) Establishing an orgoing crug-free
swareress program to infcrm employces
about—

(1) The dangers cf drug abuse in the
workplace:

(2) The grantec’s policy of maintairing a
drug-free workplace:

(3) Any svailable drug counseling.
rehabilitation. and employee assistunce
programs: and

{4) The pensliies that may be imposed
upon employees for drug abuse violations
occurring in the werk:place:

(c) Making it a requirement that each
employee to be engaged in the performance
of the great be given a copy of the statement
required by patagraph (a)

(€) Notifying the employee in the statement

. required by parag-aph (a) that. as a condition

of employment under the grant. the employee
will—

(1) Abide by the terms of the statcment:
and :
{2} Notily thie employer in writing of Lis or
ker conviction for a violation of a eriminal
drug statute occurring In the workplace no

later than five calendar days after such
conviction:

() Notifying the agency in writirg. within
ten calendar days after recciving notice
under subparagraph (d)(2) from an employee
or otherwise receiving actual notice of such
conviction. Employers of convicled
employees must provide notice, includirg
position title, to every grant officer or other
designee on whose grant activity the
convicted employee was working. uatess the
Federal agericy has designated a central point
for the receipt of such notices. Notice skall
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'nclude :he identification number(s) of each
affected grant; - R

{f) Taking one of the following actions,
within 30 calendar days of receiving notice .
cnder subparagraph (d)(2). with respect to
any employee who is 80 convicted—

(1) Taking appropriate perscane) action
sgainst such sn employee, up to and
including lermination. consistent with the
requirements of the Rehabilitation Act of
1973, ss smended or : - :

(2) Requiring such employee Lo participate
" satisfactorily in a drug abuse assistance or -
rehabilitation program spproved for such

oses by & Federal, State, or loca! bealth,
ﬂ? enforcement, or other sppropriate
sgency: -

(8) Making 8 good faith efort to continue to
taintain a drug-free workplace through
fmplementation of paragraphs (a). (b). (c). (d).
(e)and (N). .

B. The grantee may insert in the space
provided below the site(s) for the
performance of work done In connection with
the specific grant:

Place of Performance (Street sddress, city,
county. state, zip code)

Check O if there are workplaces on file that
are not identified here. . :

Alternote 1]. (Grantees Who Ace Individuals)

(a) The grantee certifies that, a3 & condition
of the grant, he or she will not engage in the
unlawful manufacture, distribution,
dispensing. possession, or use of a conirolled
substance in conducting any sctivity with the
grant;

(b) If convicted ef & erimina) drug offense
resulting from a viclation occurring during the
conduct of any grant activity, he or she will
report the conviction, in writing, witbin 10
- calendar days of the coaviction, to every
grant officer or other designee. unless the
Federal sgency designates a central point for
the receipt of such notices. When rotice is _
made to such a central point it shall include
the identification number(s) of each affected
grant. :

Adoplica of the Common Ruls

Tte text of the common rule, as adopted by
a: agancies in this document. appears
ow.

DEPARTIENT OF AGRICULTURE
Office of the Secretary

7 CFR Part 3017

RIN C505-AA08

FOR FURTHER INFORMATION CONTACT:
Juliette Bethea, Chief, Federal ’

Assistance and Fiscal Policy Division, * -
Office of Pinance and Management,

(202)382-1204. , . ..
ADDITIONAL SUPPLEMENT. .
INFORMATION: Any State or State .-
Agency electing to submit an annual
drug-free workplace certification to the

U.S. Department of Agricuhture (USDA), -

. Requricements (Grants)

as specified In paragraphs (c) and (d) of
section 3017.630, should forward its
certification to: U.S. Department of
Agriculture, Office of Finance and .~ -
Management, Federal Assistance and
Fiscal Policy Division, Federal
Assistance Team, Room 1369, South
Building, Washington, DC 20250.

Under § 3017.835{(s)(1), grantees who
are nol individuals shall provide written
notice of employee convictions for -
violations of a crimina! drug statute
occurring In the workplace to every
USDA granting agency on whose grant
activity the convicted employee was
working. Under § 8017.835(b). grantees
who are individuals shall provide
written notice to every USDA granting
agency of their convictions for
violations of eriminal drug statutes
occurring during the conduct of eny
grant activity. Grantees may contact the
USDA granting agency for the :
appropriate mailing address. USDA
agencies shall give the Office of Finance
and Management & copy of any such
conviction notices they receive.

List of Subjects in 7 CFR Part 3017

Debarment and suspension )
(nonprocurement), Drug abuse, Grant
programs (Agriculture). -

Title 7 of the Code of Federal -
Regulations is amended as set forth
below. : .

Dated: May 11, 1890.
Clayton Yeutter,
Secrelory. .
Accordingly, the Inteiim final rule
amending 7 CFR part 3017 which was
published at 54 FR 4947 on January 31,
1989, is adopted a3 a final rule with the
following changes: :

PART 3017—GOVERNMENT-WIDE
DEBARMENT AND SUSPENSION
(NONPROCUREMENT) AND
GOVERNMENT-WIDE REQUIREMENTS
FOR DRUG-FREE WORKPLACE
(GRANTS) - S

1. The authority ciiation for part 3017
continues o read as follows:

Authority: EO. 12549; Sec. 5151-8160 of the *

Drug-Pree Workplace Act of 1988 (Pub. L.

 100-850, Title V. Sublitle D; 41 US.C. 701 et -
" seqkSUSC 0. c

z.SubpartFtna-Atp;éez;dixéto. .
3017 are revised {o read as set 1]
the end of the common preamble. :
Subpart F—Drug-Free Workplace , .
3017800 Purpose. " . -
3017805 Definitions. -
3017810 Coverage. =~ =~ *

- Requirements

3017818 Crounds for suspension of
payments, suspension or iermination of
grants, or suspension ot debarment.

3017620 Effect of violation.

3017825 Exception provision.

3017830 Certification requirements and
procedures.

3017.835 Reporting of and employee
sanctions for convictions of crimina! dru;
offenses. :

[ ) [ ] * [ ]

Appendix C 1o Part 301%—Certification
Regarding Drug-Free Woﬁx

Cross Refarence: See also Office of
Management end Budge! nctice published st
85 FR . May 25, 1950.

DEPARTMENT OF ENERGY
10 CFR Part 1036

RIN 1291-AA71

FOR FURTHER INFORMATION CONTACT:
Howard K. Mitchell, (202) 586-8190.

 List of Subjects in 10 CFR Part 1038

Debarment and suspension :
(ronprocurement), Drug abuse, Grant
programs.

Title 10 of the Code of Federa!}
Regulations is amended as set forth
below. .

Bertnn J. Roth,
Deputy Director, Office of Procuremeatend
Assistance Moanagement

Accordingly, the interim final rule
amending 10 CFR part 1036, which was
published at 54 FR 4847 on January 31,
1989, is adopted as a final rule with the
final changes: .

PART 1036—GOVERNMENT-WIDE
DEBARMENT AND SUSPENSION
(NONPROCUREMENT) AND LT
GOVERNMENT-WIDE REQUIREME
FOR DRUG-FREE WORKPLACE
(GRANTS) - -

" .1. The authority citation for part 1036
continues to read as follows: -

Autbority: EO. 12542 Sec. 5151-5160 of the
Drug-Free Workplace Act of 1988 (Pub. L.
100-893, Title V, Subtitle D; 41 US.C. 501 et
seq.). Seca. 644 and 646, Pub. L £5-01. 91 Stat.
599 (42 US.C. 7254 and 7236} Pub. L 97-258,

83 StaL 3003-300S (31 U.S.C. 6301-8308)

2 Subpart Fand Appendix C to part
10368 are revised to read ss set forth ot
the end of the common preamble. .. -

Subpart F~Drug-Fres Workplace |
Requirements (Gnnu.) Y

Sec.

" .. 1036800 Puipose -

1038.605 Delmitons.
1038.610 Coverage. -
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24618 Groundas for saspension of payments,
suspension of lermination of grants, ar
suspeasioa or debarment

24620 Ellect of violation

24825 Exceplios provision

24830 Certification requirements and
procedures.

24.6835 Reporting of and employee sanctions
for convictions of criminal drug offenses.

L] L] L] L L ]

Appendix C lo Part 24—Certification
Regarding Drug-Fres Workplace
Requirements

Cross Reference: See also Office of .
Management snd Budget nolice published at
85 FR———, May 25, 1990, ‘

DEPARTMENT OF JUSTICE

28 CFR Part €7
[Atty. Gen. Orcer No. 1416-90)

RIN 1121-AA14

FOR FURTHER IKFORMATION CONTACT:
Cynthia J. Schwimer (202) 307-3188.
ADDITIONAL SUPPLEMENTARY
INFORMATION: Notices of convictions as
described in § 67.635 (a) and (b), should
be sent Lo the Department of Justice.
Office of Justice Programs, ATTN:
Control Desk. 833 Indiana Avenue NW.,
Washington, DC 20531. The Department
of Justice has adopted a uniform syster
of implementing the Drug-Free
Workplacé common rule that will be
applicable to the nonprocurement
assistance activities of the offices,
bureaus, and divisions of the
Department of Justice which have
grantmaking authority. These include: -
The Office of Justice Programs .
(including the Office for Victims of
Crime, the National Institute of Justice.
the Bureau of Justice Assistance, the
Office of Juvenile Justice and '
Delinquency Prevention, and the Bureau
of Justice Statistics), the Bureau of
Prisons, the U.S. Marshals Senvice. the .
Immigration and Naturalization Service,
the Federal Bureau of Investigation, the
Drug Enforcement Administration and
the Community Relstions Service. -

List of Subjects in 28 ch Part 67

Administrative practiceand - .
procedures, Controled substances,
Debarment and suspension _
(nonprocurement), Drug abuse, Fraud.
- Grant programs—Law, Grants’
administration, Reporting and -~

recordkeeping requirements. . -

- e T e .

29CFRPartes .

- Title 28 of the Code of Pederal
Regulations is amended as set forth
below.

Dick Thomburgh,
Attorney Cenerol.

PART 67—GOVERNMENT-WIDE
DEBARMENT AND SUSPENSION
(NONPROCUREMENT) AND
GOVERNMENT-WIDE REQUIREMENTS
FOR DRUG-FREE WORKPLACE
(GRANTS)

1. The authority citation for part 87
continues to read as follows:

Authority: Executive Order 12549; Sec.
3151-5180 of the Drug-Free Workplace Act of
1988 (Pub. L. 100-890, Title V, Subtitle D: ¢1
US.C 701 ef seq). Omnibus Crime Control
and Safe Streets Act of 1968 42 US.C 3711,
et seq (as amended), Juvenile Justice and -
Delinquency Prevention Act of 1874, 62 USC.
5501, el seq (as amended), Victims of Crime
Act of 1964, 42 U.S.C. 10601, ef seq (as

. smended): 18 US.C. 4042 and 18 U.S.C. 4351-

4353

2. Subpart F and Appendix C to part
67 are revised to read as set forth at the
end of the common preamble,

Subpart F—Drug-Free Workplace
Requirements (Grants)

Sec.

67.800

€7.60S Definitions.

87810 Coverage

67.615 Grounds for suspension of payments,
suspension or termination of grants, or -
suspension or debarment. . .

67.620 Elfect of viclation.

67.625 ' Exception provision.

67830 Certification requirements and

. procedures. .

€7.635 Reporting of and employee sanctions.

for convictions of criminal drug offenses.

.- e . L ] L] L 13

Appendix C 1o Part ﬁ—c‘iﬁﬂnﬂon
Regarding Drug-Fres Workplace
Requirements

Cross Reference: See also Office of
Management and Budget notice published at
8§ FR———— May 28, 1990,

DEPARTMENT OF LABOR

RIN 1291-AATT T e

FOR FURTHER INFORMATION CONTACT:
Richard W. Strom on (202) 523-174.

List of Subjects in 20 CFR Part 88
Debarment and suspension °

{nonprocurement). Drug sbuse, Graot" - .
. = - 7.7 programs.’” ]

programs.. - :

Title 28 of the Code of Federal
Regulstions is amended as set forth
below.

Elizabeth Dole,
Secretory of Lobor. - “

Accordingly, the interim final rule
amending 29 CFR part 88 which was
published at 54 FR 4947 on January 31,
1989. {s adopted as a final rule with the
following changes:

PART 98—~GOVERNMENT-WIDE
DEBARMENT AND SUSPENSION
(NONPROCUREMENT) AND
GOVERNMENT-WIDE REQUIREMENTS
FOR DRUG-FREE-WORKPLACE
(GRANTS)

1. The lulho}ity citation for part 98
continues to read as follows:

Autbority: E.O. 12549. Sec- 5151 of the Drug-
Free Workplace Act of 1988 (Pub. L. 100-8%0.
Title V, Subtitle D: 41 US.C. 701 el scq.k §
US.C. 852-558.

2. Subpert F and Appendix C to part
88 are revised to read as set forth at the
end of the common preamble.

Subpart F—Drug-Free Workplace
Requirsments (Grants)

" Sec.

$8.600 Purpose.

98.60S Definitions.

23810 Coverage.

98815 GCrounds for suspension of payrents.
suspension or termination of grants. or
suspension or debarment.

98.820 Ellect of violation.

$3.625 . Exception provision.

986830 Certification requirements und
Procedures.

#4835 Rceporting of and employee sunctions
{or convictions of criminal drug offenses.

(] * e L ] L]

Appendix C to Part 88—Certification
Regarding Drug-Free Workplace
Requirements

Cross Reference: See also Office of

.Management and Budge! notice published at

SSFR-.— )fhyzs.‘im : i

FEDERAL MEDIATION AND

CONCILIATION SERVICE
29 CFR Part 1471

"RIN 3076-AA02 -

FOR FURTHER INFORMATION CONTACT:
Lee A. Buddendeck, zoz/gs—sszn.

List of Subjocts In 29 CFR Part 3471

Debarment and suspension - -
(nonprocu;aguqﬂ). Drug abuse, Graot’ X



